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UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D. C
on the 26th day of My, 1992

BARRY LAMBERT HARRI S,
Acting Admnistrator, _
Federal Aviation Adm nistration,

Conpl ai nant,
V. Docket SE- 9137

RUSSELL W SLER, d/b/a
UNI VERSE Al R CARGO,

Respondent .

OPI NI ON AND ORDER

Respondent has appealed fromthe initial decision of
Adm nistrative Law Judge Patrick G Geraghty, issued from the

bench at the conclusion of an evidentiary hearing held May 10,

1989.' We deny the appeal.

By that decision, the law judge affirmed an order
(conplaint ) the Adm nistrator issued on March 4, 1988, and that
he anended substantially in January 1989, concurrently with his

filing of a reply to respondent's notion to dismss the conplaint

‘An excerpt from the transcript containing Judge Geraghty’s
deci sion and order, together with a portion of the transcript

containing his findings, is attached. The law judge incorporated
by reference other findings he nmade during the course of the
hearing. They can be found throughout the transcript.
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under the stale conmplaint rule, 49 C. F.R 821.33. The conpl ai nt,
as anended, ordered revocation of respondent’s air carrier
operating certificate, issued under Title 14, Part 135 of the
Federal Aviation Regulations ("FAR'). Revocation was prenised on
nunerous violations of the FAR pertaining to maintenance and
ai rwort hi ness. 2

By order of January 13, 1989, the |aw judge denied
respondent's notion to dismiss, determning that the allegations
in the amended conplaint presented an issue of |ack of
qualifications. Following the May 10th hearing, the |aw judge
found that the evidence established all the violations alleged.
He determ ned that, although respondent might have been wlling
to conply with applicable regulations, he was unable to do so

Tr. at pps. 195, 202. Finding that safety in air comrerce or air

‘As originally filed, the Administrator's conplaint charged
respondent with violations of the airworthiness provision
8 91.29(a), and § 91.33(b)(9). The conplaint addressed various
violations in connection wth two aircraft used in cargo-carr%ing
oper ati ons. It cited: a malfunctioning fuel gauge, cylinder head
gauge, and alternator; a missing interior door handle (replaced
by vise grips), mssing window crank knobs, and an inoperative
com flap and vacuum punp.

The amendnents added counts, added new FAR viol ations, and
added aircraft. Respondent acknomﬁedged the Administrator’s
right to file the January 1989 amendnents. January 14, 1989
Motion for Postponenent, at p. 2.

At the hearing, FAA counsel again sought to anend the
conplaint, both adding and deletlng material. The |aw judge
again admtted (over respondent’s objectlons) all anendnents,
save one. Respondent has not appealed this action.

As anended, the order charged respondent with violations of
FAR sections 39.3, 91.29, 91.33, 91.165, 91.167, 135.5, and
135.21. Pertinent text of these regulations is set forth in the
appendi x.



transportation and the public interest required it, the |aw judge
affirmed the revocati on.

On appeal, respondent pursues the argunent, rejected by the
| aw judge, that the conplaint nust be dismssed as stale.
Respondent al so contends that the record cannot support

revocation, citing Essery v. NISB, 857 F.2d 1286 (9th Cir. 1988),

and arguing that nost of the discrepancies charged are ninor,’
and that revocation is inconsistent with the FAA's interna
procedure, citing Conpliance and Enforcenent Handbook, Order

2150. 3A.

Respondent avers that revocation will be an inconvenience to
the public, will affect the livelihoods of 17 enployees, wll
harm banks and suppliers, and will result in the blacklisting
(see FAR § 135.13(b)) of an individual who has built his career

in aviation.® Nevertheless, we note that, but for the engine

‘Respondent contends that the nost serious of the violations
-- exceeding the engine overhaul time limt -- can be explained
in terms of an error in the documentation. He attaches to his
brief two documents, exhibits the law judge refused to admt, to
establish the conpany's engine overhaul tine as appropriate.

We will not consider this evidence. Respondent did not
aﬁpeal the law judge's rejection of it, nor has he explained why
that action was error. Mreover, allowing it at this tine would
require that we permt the Admnistrator to respond on the
merits. Even if respondent were correct and this one finding
unfounded, it would not affect the ultimte conclusion, which is
based on numerous other violations.

“Part 2“ of respondent's appeal raises nunerous
adm nistrative |aw and constitutional issues the Board will not
address. Administrator v. Rochna, NTSB Order EA-3184 (1990) at
p 3, aff’d Rochna v. NTSB, 929 F.2d 13 (Ist GCr. 1991). W
n&e, in any event, that nost of these arguments were nade there
by respondent’s counsel and were uniformy rejected by the court.
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overhaul time limt item addressed supra, respondent does not
of fer any argument against any of the |law judge' s findings of
fact underlying the violations.

W address first the threshold issue of dismssal. In view
of preeninent safety concerns, our so-called stale conplaint
rule, requiring dismssal in certain circunstances, applies only
to suspension, not revocation actions. The rule (at 49 CF. R
821.33) provides, in pertinent part:

(b) In those cases where the conplaint alleges |ack of
qualification of the certificate hol der:

(1) The law judge shall first determ ne whether an
issue of lack of qualification would be presented if
any or all of the allegations stale or tinely, are
assuned to be true.
(2) If the law judge deens that an issue of |ack of
qual i fications would be presented by any or all of the
al legations, if true, he shall proceed to hearing on
the lack of qualification issue .
Lack of qualification can be shown in one of two ways: 1) a
continuing pattern of conduct showi ng disregard for the
regul ations or a lack of conpliance disposition; or 2) conduct
during one incident that is sufficiently egregious to denonstrate

lack of qualification. Administrator v. Wngo, 4 NISB 1304

(1984) .  We review the Admnistrator's charges in the aggregate
and determi ne whether, if true, the issue of |ack of
qualification has been adequately raised. Administrator v.

Konski., 4 NTSB 1845 (1984).

Al though in his brief respondent offers no reasons why the
Administrator's case should not be found, as did the |aw judge,
to raise a lack of qualification issue and, therefore, be exenpt
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fromthe stale conplaint rule, we have nevertheless reviewed the
matter. W agree with the law judge's conclusion. The content
of the conplaint as of January 1989 raises sufficient allegations
that, if proven, denobnstrate a lack of qualification. These
mai nt enance and equi pment viol ations are extensive and
denonstrate a continuing pattern of disregard for regulations
that are critical to an effective safety prograns

Having rejected respondent’s procedural claim we turn to
his arguments that, in the circunstances, revocation is inproper
Not only does Essery not preclude revocation here, the nunber and
pattern of violations are entirely consistent with other cases in
which certificates have been revoked. As the Administrator
points out, the facts in Essery were considerably different, and
did not rise to the level of violations that exists in this case.
Here the violations are even nore egregious than in, for exanple,

Administrator v. National Air College, NISB Order EA-3012 (1989),

where revocation was ordered.”’

Respondent also clainms that revocation is inappropriate
because, if his activities were so offensive, energency
revocation woul d have been sought. Respondent’s argument proves

too much. It cannot prevail if only because it would read the

‘Even if we looked only at the original conplaint, its
charges could be sufficient to denonstrate the kind of disregard
for the FARs for which revocation is an appropriate renedy.

°See_al so Administrator v. North Coast Aviation, Inc., NISB
Order EA-3200 (1990), and Administrator v. Charter Flight
Service, Inc. , NTSB Order EA-3131 (1990), both of which involved
fewer violations than are at issue here.
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FAA' s non-energency revocation authority out of the statute.
And, contrary to respondent's argunment, the |ack of harm or
injury does not control the sanction sought. Administrator v.

Qy Anerica Airways, 4 NISB 888, 891-892 (1983).°

Respondent’s claim that revocation is also inconsistent with
the FAA's internal policies (i.e., its enforcement handbook) has
been addressed judicially and rejected in ConnAire v. Secretary,

887 F.2d 723 (6th CGr. 1989). The court agreed with our

conclusion (see Admnistrator v. Connaire, Inc. , NTSB O der EA-
2716 (1988) at p. 12) that "the Board's role is not to evaluate
the Admnistrator's enforcenent programin ternms of the FAA

Enf orcement Manual (Order 2150.3)."

In sum our conclusions in Quy are equally applicable to and
supported by the record in this case. The nunber and nature of
the violations raise a genuine concern as to the overall safety
of the carrier's past air services, and show a pervasive and
serious disregard for the FAR requirements. Miltiple violations
cannot realistically be explained as isolated infractions due to
oversights, but rather to a deficient attitude concerning both

air safety and the regul ations. See Quy, supra, at 892.

ACCORDI NGLY, |IT 1S ORDERED THAT:
1. Respondent's appeal is denied;

2. The Adm nistrator's revocation order and the initial

‘W& caution respondent’s counsel accurately to report cited
cases. Not only was his citation to this case in error, his
brief inplies that it represents a contrary view.
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deci sion are affirned.

3. The revocation of respondent’s air carrier operating

certificate shall begin 30 days from the date of service of this

8

or der.

COUGHLIN, Acting Chairman, LAUBER KOLSTAD, HART, and
HAMVERSCHM DT , Menbers of the Board, concurred in the

above opinion and order.

‘For the purposes of this order, respondent nust physically

surrender the certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).



APPENDI X

Title 14, § 8§ 39.3, 91.29, 91.33, 91.165, 91.167, 135.5, and
135. 21

Pertinent parts of the invoked regulations are as foll ows:

§ 39.3  “No person may operate a product to which an
ai rworthiness directive applies except in accordance with the
requirements of that airworthiness directive.”

§ 91.29° “(a) No person nmy operate a civil aircraft unless it
is in an airwrthy condition.”

§_91.332“(aL .o .éhﬂo person may operate a powered civi
aircraft wth a standard category U S. airworthiness certificate
in any operation described in paragraphs (b) through (f) of this
section unless that aircraft contains the instruments and

equi pment specified in those paragraphs (or FAA-approved

equi valents) for that type of operation, and those instrunents
and itens of equipnent are in operable condition.

(b) Visual flight rules (day). For VFR flight during
the day, the followi ng instrunents and equi prent are required:

(9) Fuel gauge indicating the quantity of fuel in
each tank.”

§ 91.165°“ Mai ntenance required.
Each owner or operator of an aircraft -

(a) Shall have that aircraft inspected as prescribed in
subpart E of this part and shall between required inspections,
except as provided in paragraph (c) of this section, have
di screpancies repaired as prescribed in part 43 of this chapter;

~ (b) Shall ensure that namintenance personnel make
appropriate entries in the aircraft maintenance records _
indicating the aircraft has been approved for return to service;

_ (c) Shall have any inoperative instrument or item of
equi pment, permtted to be inoperative by 8 91.213(d)(2) of this

‘Now codified at § 91.7(a).
‘Now § 91.205
‘Now § 91. 405



requi red inspection; and

(d) Wen listed discrepancies include inoperative
instruments or equi pment, shall ensure that a placard has been
installed as required by 8 43.11 of this chapter.’

§ 91.167'Cperation after nmmintenance, preventive
mai nt enance, rebuilding, or alteration.

(a) Noperson may operate any aircraft that has
under gone mai ntenance, preventive maintenance, rebuilding, or
alteration unless -

(1) It has been approved for return to service by a
person authorized under 8§ 43.7 of this chapter; and

2) The maintenance record entry required by 8§ 43.9 or
§ 43.11, as applicable, of this chapter has been nade.’

§ 135.5 “Certificate and operations specifications required.

No person nay operate an aircraft under this part without,
or inviolation of, an air taxi/conmercial operator (ATCO
operating certificate and approprlate operations specifications
i ssued under this part.

§ 135.21 “Manual requirenents.

(a) Each certificate holder, other than one who uses only
one Ellot in the certificate holder’s operations, shall prepare
and keep current a manual setting forth the certificate holder's
procedures and policies acceptable to the Admnistrator.

(d) A co% of the manual ., or appropriate portions of the
nanual (and changes and addltlons) shall be nade available to
mai nt enance and ground operations personnel by the certificate
hol der and furnished to-

(1) Its flight crewrenbers; and

(2) Representatlves of the Adm nistrator assigned to
the certificate holder.

‘Now § 91. 407



